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Association Activities 


AT THE MARCH Stated Meeting, Louis M. Loeb, Chairman of the 
Committee on the Judiciary, presented a report on candidates 
for judicial office, and upon the recommendation of the Com- 
mittee the following resolutions were adopted: 


RESOLVED, that this Association urges the nomination 
by all parties and the election in November of Associate 
Judge Albert Conway to fill the vacancy of Chief Judge of 
the Court of Appeals which will be created by the retire- 
ment of Chief Judge Edmund H. Lewis. 

RESOLVED, that this Association urges the nomination 
by all parties and the re-election in November of Judge 
Charles S. Desmond as Associate Judge of the Court of 
Appeals. 


David L. Benetar, Chairman of the Committee on Labor and 
Social Security Legislation, reported on H.R. 6812, which would 
extend to self-employed attorneys, among others, coverage under 
the Federal Old Age and Survivors Insurance Law. Upon the 
recommendation of the Committee, the following resolution was 
adopted: 
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RESOLVED, that The Association of the Bar of the City 
of New York approves and urges adoption of the pro- 
visions of H.R. 6812 which extend coverage under the 
Federal Old Age and Survivors Insurance Law to lawyers, 
among others presently excluded, with an amendment to 
avoid any inequity arising from application of the existing 
base date of January 1, 1951, to occupations not previously 
covered by the Act. 


The Chairman of the Committee on Courts of Superior Juris- 
diction, Stuart N. Updike, reported on S. 1663, which would 
provide for an increase in the compensation of federal judges. He 
offered the following resolution, which was adopted: 


WHEREAS, a proposal to increase the compensation of 
federal judges has been incorporated in United States 
Senate Bill 1663, which will increase each federal judge’s 
stipend by $10,000, except the Chief Justice of the Su- 
preme Court who would get an increase of $14,500; and 

WHEREAS, many recent studies on this subject reveal 
that the proposed increases are necessary and desirable for 
the following reasons: 


1. Present judicial salaries are so low that the field 
of able and qualified candidates is seriously restricted; 

2. Experienced and well-qualified judges with 
families to support have been forced to resign due 
solely to the inadequacy of their salaries; 

3. To promote the best interests of our country 
and to provide prompt and courageous justice, any 
judicial system must be based on wise and able judges; 
and 


WHEREAS, it is the sense of the Committee on Courts of 
Superior Jurisdiction that the proposal to increase the 
compensation of United States judges, as provided in 
United States Senate Bill 1663, be passed and adopted; and 
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WHEREAS, this Committee approves of the proposed 
increases in principle; 

Now, THEREFORE, BE IT 

RESOLVED, that The Association of the Bar of the City 
of New York approves and recommends the proposed in- 
creases in the compensation of United States judges as 
provided in United States Senate Bill 1663. 


Allen T. Klots, Chairman of the Special Committee on the 
Study of the Administration of Laws Relating to the Family, 
made a statement on the completion of the work of his Com- 
mittee. The report of the Committee is printed in this number 
of THE RECORD. 

The Chairman of the Special Committee on the Federal 
Courts, Edwin A. Falk, presented an interim report in which he 
stated that legislation recommended by his Committee had been 
introduced by Senator John M. Butler of Maryland and would 
be reported out of the Senate Judiciary Committee at an early 
date. The legislation, approved by the Association, would fix the 
membership of the Supreme Court at nine; make retirement 
compulsory at the age of 75; render ineligible for election to the 
Presidency or Vice Presidency any Justice of the Supreme Court 
until after he had been off the bench for five years; and insure the 
appellate jurisdiction of the Supreme Court in constitutional 
cases. 

The meeting was concluded by an informal address by His 
Excellency Mr. Leslie K. Munro, Ambassador of New Zealand to 
the United States and a member of the Security Council of the 
United Nations. Mr. Munro is a member of the New Zealand Bar 
and former Editor of the New Zealand Herald. 


e@Mo 


THE MERRILL FOUNDATION has made a generous grant to the 
Association of the Bar of the City of New York Fund, Inc. to 
finance a study of antitrust laws as applied to foreign commerce. 
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The study will be directed by a Special Committee of the Associa- 
tion, of which Taggart Whipple is Chairman, and the members of 
the Committee are: Bethuel M. Webster, Eli Whitney Debevoise, 
Ernest A. Gross, Breck P. McAllister, John J. McCloy, Israel B. 
Oseas and George B. ‘Turner. 

Professor Kingman Brewster, Jr., of the Harvard Law School, 
will be Director of the study. Professor Brewster has taught ex- 
tensively in the fields of antitrust and international business. He 
was consultant to the President’s Materials Policy Commission on 
problems of overseas investment and was an assistant general 
counsel in the Office of the United States Special Representative 
in Europe during the first year of the Marshall Plan. 

The purposes of the study are: to help businessmen and lawyers 
determine what foreign arrangements are forbidden by the anti- 
trust laws as now interpreted, to investigate the possible conflicts 
between the antitrust laws and American foreign economic 
policy, and to assist public authorities to decide to what extent 
our antitrust laws should be applied to American foreign trade 


and investment. 
°o@o 


IN NOVEMBER, 1953, the Committee on Foreign Law approved a 
report recommending amendments to the Trading With the 
Enemy Act. The Report was published in THE RECORD for Jan- 
uary, 1954. At its January meeting the Committee approved the 
following resolution and comment, which were transmitted to 
the Senate Committee on the Judiciary, the Attorney General 
and the State Department: 

“RESOLVED, That all property (or net proceeds) which was vested after 

December 7, 1941 by the Alien Property Custodian, or his successor, 

the Attorney General of the United States, as the property of 

German nationals, shall be returned to the former owner thereof at 

the time of such vesting, or to the legal representative or successor 

of such former owner: Provided, however, That no return shall be 


made to German nationals in Germany who reside or have their 
domicile outside of the territory of the Federal Republic of Germany. 


“This resolution is in accordance with the time-honored policy of the 
United States, as expressed by Alexander Hamilton in defense of Article 
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X of the Jay Treaty of 1794 (Works of Alexander Hamilton [Lodge’s edi- 
tion], Vol. V, pp. 412 et seq.): 


‘No powers of language at my command can express the abhorrence 
I feel at the idea of violating the property of individuals, which in 
an authorized intercourse in time of peace has been confided to the 
faith of our Government and laws, on account of controversy be- 
tween nation and nation. In my view, every moral and every political 
sense unite to consign it to execration.’ 


“Chief Justice Marshall, in United States v. Percheman, 7 Pet. 51, 86, 
said that, even in cases of conquest, ‘the modern usage of nations, which 
has become law, would be violated; that sense of justice and of right which is 
acknowledged and felt by the whole civilized world would be outraged, if 
private property should be generally confiscated.’ 

“In Techt v. Hughes, 229 N. Y. 222, where the plaintiff was an Austrian, 
Judge Cardozo stated (pp. 244-5) as follows:” 


‘The plaintiff is a resident; but even if she were a nonresident, 
and were within the hostile territory, the policy of the nation would 
not divest her of the title whether acquired before the war or later. 
Custody would then be assumed by the alien property custodian. 
The proceeds of the property, in the event of sale, would be kept 
within the jurisdiction. Title, however, would be unchanged, in de- 
fault of the later exercise by Congress of the power of confiscation 
(40 Stat. ch. 106, pp. 416, 424), now seldom brought into play in the 
practice of enlightened nations (2 Westlake Int. L. 46, 47; Brown v. 
U.S., 8 Cranch. 110).’ 


“Authorities may be multiplied to substantiate that the policy of our 
Government has been, throughout its history, to favor the return of prop- 
erty confiscated during wartime. 

“Furthermore, it is respectfully submitted that it is contrary to basic 
legal principles and utterly unjustifiable to use German assets to satisfy 
claims which arose from the hostile acts of the Japanese and not from any 
German acts. 

“In adopting the above resolution, we were aware of the Paris Repara- 
tions Agreement of December 21, 1945.” 


In April the Committee on Foreign Law, Willis L. M. Reese, 
Chairman, will sponsor a forum on “Acts of Foreign Govern- 
ments Before American Courts.” Otto C. Sommerich, a member 
of the Committee, will preside. Speakers will be Professor Philip 
C. Jessup, Hamilton Fish Professor of International Law and 
Diplomacy, Department of Law and Government, Columbia 
University, and formerly Ambassador at Large of the United 
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States of America; Professor Jack B. Tate, Professor of Law, New 
York University School of Law, and formerly Acting Legal Ad- 
viser, Department of State. The Honorable Charles E. Clark, 
Judge, United States Court of Appeals, Second Circuit, will also 
participate. 

owe 


At its February meeting, the Committee on Medical Juris- 
prudence, Julius Isaacs, Chairman, discussed a report on the 
redefinition of insanity presented by Justice Breitel, the Chair- 
man of a Subcommittee constituted to study the McNaughton 
Rule in the light of the report of the Royal Commission on 
Capital Punishment. After extended discussion, the full Com- 
mittee decided to proceed with the drafting of amendments to the 
Penal Law and the Code of Criminal Procedure. 

In a report of the Committee dated March 1, 1954, Justice 
Carroll G. Walter, a member of the Committee, reported on the 
activities of the Committee in regard to the rehabilitation of 
alcoholics, with particular reference to developing procedures for 
the civil commitment of alcoholics. The Committee will continue 
to give consideration to this problem and will prepare legislation. 


°e@o 


THE OPENING of the Annual Photographic Show, sponsored by 
the Committee on Art, John W. Thompson, Chairman, was 
attended by a large number of members and their guests. Robert 
L. Golby was Chairman of the Subcommittee in charge of the 
show. The Annual Art Exhibition will open on May 4. Harold J. 
Baily is Chairman of the Subcommittee in charge of the art show. 


°e@o 


ON APRIL 5 the Committee on the Domestic Relations Court, 
Maurice Rosenberg, Chairman, and the Special Committee on 
the Study of the Administration of Laws Relating to the Family, 
Allen T. Klots, Chairman, sponsored a forum on “Does the Ex- 
perience of the Domestic Relations Court Show Need for a Uni- 
fied Family Court?,” which was well attended. Maurice Rosenberg 
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presided, and the speakers were The Honorable Jane M. Bolin, 
Justice, Domestic Relations Court; The Honorable Bolitha J. 
Laws, Chief Judge of the United States District Court for the 
District of Columbia; Murray I. Gurfein, member of the Tem- 
porary Commission on the Courts of the State of New York; and 
Allen T. Klots. 

e@e 


ON APRIL 13 the Committee on Insurance Law, James B. 
Donovan, Chairman, will hold the first of two forums. The topic 
of the forum will be “Problems Under Workmen’s Compen- 
sation and Disability Benefits Laws.” The speakers and their 
topics will be: The Honorable Mary H. Donlon, Chairman, New 
York State Workmen’s Compensation Board, “The Future Social 
Significance of Compensation and Disability Benefits Laws;” 
Raymond N. Caverly, Vice President, America Fore Insurance 
Group, “History and Objectives of Compensation and Dis- 
ability’; and Samuel Kaltman, Attorney, Aetna Casualty and 
Surety Company, “The Technical Handling of Compensation 
Cases.”” The second forum on “Accident and Health Insurance” 
will be held on April 26. 
°@o 


By AuTHoRITY of the Executive Committee, the Committee on 
Labor and Social Security Legislation, David L. Benetar, Chair- 
man, transmitted to Congress a report on the proposed amend- 
ments to the Taft-Hartley Law, which were incorporated in S. 
2650 (Smith Bill). Among the subjects covered by the report 
were free speech, compulsory strike votes, and the elimination of 
mandatory injunctions in certain secondary boycott situations. 
A vigorous minority report was transmitted at the same time. 


e@o 


ON APRIL 6 the Committee on Criminal Courts, Law and Pro- 
cedure, Harris B. Steinberg, Chairman, entertained the Justices 
of the Court of Special Sessions and the City Magistrates. In- 
formal remarks were made by the Acting President, Sinclair 
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Hatch, the Chairman of the Committee, the Chief Justice of the 
Court of Special Sessions, the Chief City Magistrate and Mayor 
Wagner. 


emo 


‘THE UNIVERSITY of Colorado at Boulder will sponsor on August 
29 a two-week conference on estate planning. Professor A. James 
Casner of the Harvard Law School will direct the conference. 
Housing facilities for persons attending the conference and their 
families will be available in the dormitories on the Boulder 
campus. The registration fee is $60. 


e@Mo 


ARTHUR KRAMER, who derives poetic inspiration from the Ameri- 
can Bar Association Journal, has submitted the following poem: 


HOMILY FOR TRIAL LAWYERS 


“It is my experience that a woman juror expects to be treated with 
courtesy and respect. *** A lawyer is on extremely dangerous ground 
if he attempts to get smart or flirt with the ladies on the jury.—Wel- 
come D. Pierson in the A.B.A. Journal.” 


Ill-built, or with the form of houris, 
The ladies who enrich our juries 
Deserve, and rightfully expect, 
Approaches civil and correct. 

A pleader reckless with his charm 

May do his client grievous harm, 

For rose-tipt thumbs may motion floorward, 
If overtures are thought too forward— 
And who knows what a wife may think, 
When counsel executes a wink, 

Or how a spinster may receive 

A gentle pressure on her sleeve? 

Even the veteran at the bar 

May find that he has gone too far, 
Although he merely comments on 

The chic of No. 4’s chiffon, 

Or brings, each morning court convenes, 
A box of innocent nougatines. 

In desperate causes, to be sure, 

Where only desperate steps can cure, 
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A lawyer may, with caution, chance 

A knee-pat or some like advance, 

But, even then, unless a master, 

He generally pats disaster. 

Forensic lights agree, on balance 
They profit best from legal talents— 
Why swell, with hazards such as these, 
The law’s well-known uncertainties? 


Como 


THE REPORT of the Special Committee on the Study of the Ad- 
ministration of Laws Relating to the Family, of which Allen T. 
Klots is the Chairman, which is published in this number of THE 
RECORD, received much favorable editorial comment. In the New 
York Times for March 17 the following editorial appeared: 


FOR A UNIFIED FAMILY COURT 


The Association of the Bar of the City of New York has performed 
a public service with its clear and bold report on the state of families 
and children seeking justice in the courts. The report, based on two 
years of study, conferences and public hearings, is clear and logical. 

So fractionalized is the present authority over families in trouble 
and seeking solace and guidance from the courts that no fewer than 
seven unrelated courts are handling such matters as delinquency, 
neglect of children, divorce, paternity cases, adoptions, physical 
abuse. Yet most of these matters have their genesis in a single thing: 
the breaking down of a family; it involves deep psychological and 
sociological factors which are properly the concern of the commu- 
nity. 

The Bar Association recommends a new, single, integrated court, 
to be created by constitutional amendment, which would alone deal 
with all these cases involving children and families in trouble or 
facing breakdown and divorce. Quite sensibly the new court would 
have jurisdiction over youngsters of all ages in trouble with the law 
(with certain exceptions of minors who commit felonies or seek trial) 
and it would be staffed with specialized judges and adequate social 
case work, counseling and probation workers—in short, with the 
modern tools to help justice. As the report points out, patching up 
our present facilities is no answer; the solution is in a clean start, if 
the community is to be served. 

And now it is the community’s turn. The way has been clearly 
shown, for the recommended court is no new idea. In Toledo the 
Court of Common Pleas has been in existence for years, with twenty- 
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five different types of action, ranging from divorce to delinquency, 
under one roof; similar courts are evolving in other cities. The Bar 
Association’s report now goes to the Temporary Commission on the 
Courts which was commissioned by the Governor and the Legislature 
to review the whole court structure of the State of New York. Mean- 
time, it is up to the public to demand what is rightfully theirs: 
nothing less than the best unified family court, a preventive approach 
to help families and youngsters in trouble. 


°e@o 


“WHERE THERE’S a Will,” the Ninth Annual Association Night 
Show, sponsored by the Committee on Entertainment, Boris 
Kostelanetz, Chairman, played to an enthusiastic audience. The 
book was written by Howard R. Patch, Jr., the music by Messrs. 
Birkett, Burns, Leiman, Nicholson, Owen and Mrs. Gilman, and 
the scenery was designed by Mr. and Mrs. Whitney North 
Seymour, Jr. Jane Prizant Gilman acted as producer. There was 
an all-star cast whose collective effulgence was so great that in- 
dividual comment is not appropriate. 
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The Calendar of the Association 
for April and May 


(As of March 31, 1954) 


Ninth Annual Association Night, 8:30 P.M. 
Ninth Annual Association Night, 8:30 P.M. 
Meeting of Committee on Taxation 


Forum of Committee on Domestic Relations Court 
Dinner Meeting of Committee on the City Court 

Dinner Meeting of the Committee on Federal Legislation 
Dinner Meeting of Committee on Professional Ethics 


Dinner Meeting of Committee on International Law 


Dinner Meeting of Executive Committee 
Meeting of Section on Labor Law 
Meeting of Section on Wills, Trusts and Estates 


Dinner Meeting of Committee on Admiralty 

Dinner Meeting of Committee on Criminal Courts, Law 
and Procedure 

Dinner Meeting of Committee on Domestic Relations 
Court 

Meeting of Committee on Public and Bar Relations 


Dinner Meeting of Committee on Medical Jurisprudence 
Dinner Meeting of Committee on Municipal Affairs 
Dinner Meeting of Committee on Municipal Court 


Forum of Committee on Insurance Law 
Dinner Meeting of Subcommittee of Law Reform Com- 
mittee 


Meeting of Committee on Legal Aid at Harvard Club 
Dinner Meeting of Committee on Administrative Law 
Forum of Committee on Foreign Law 


Meeting of Art Committee 


153 





154 THE RECORD 


April 19 Dinner Meeting of Committee on Bill of Rights 
Meeting of Section on Jurisprudence and Comparative 
Law 
Meeting of Library Committee 


April g0 Dinner Meeting of Committee on Bankruptcy and Cor- 
porate Reorganizations 
Dinner Meeting of Committee on Law Reform 
Meeting of Section on Taxation 


April 21 Meeting of Committee on Admissions 
Dinner Meeting of Committee on Courts of Superior Juris- 
diction 


April 22 Thirteenth Annual Benjamin N. Cardozo Lecture. “The 
Complement of Court and Counsel.” Speaker—The 
Honorable David W. Peck, Presiding Justice, Appellate 
Division, First Department. 8:00 P.M., Buffet Supper, 
6:15 P.M. 


April 26 Forum of Committee on Insurance Law 


April 27. Round Table Conference, 8:15 P.M. Guest—Hon. 
Anthony P. Savarese, Surrogate of Queens County 


April 2g Meeting of Section on Trade Regulation 
Dinner Meeting of Committee on Trade Regulation and 
Trade Marks 


May 3g Dinner Meeting of Committee on Federal Legislation 
Dinner Meeting of Committee on Professional Ethics 


May 4 Opening of Annual Exhibition of Painting and Graphic 
Arts, 4:30 P.M. 


May 5 Dinner Meeting of Executive Committee 
Meeting of Committee on Legal Aid at N. Y. U. Law 
Center 
Meeting of Section on Wills, Trusts and Estates 


May 6 Dinner Meeting of Committee on Domestic Relations 
Court 
Meeting of Section on Taxation 


May 10 Dinner Meeting of Committee on Military Justice 
Dinner Meeting of Committee on Municipal Affairs 
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Annual Meeting of the Association, 8:00 P.M. Buffet 
Supper, 6:15 P.M. 

Dinner Meeting of Committee on Insurance Law 

Celebration in Honor of the French Civil Code 

Meeting of Library Committee 

Meeting of Section on Litigation 


Meeting of Committee on Admissions 

Dinner Meeting of Committee on Courts of Superior Juris- 
diction 

Meeting of Section on Jurisprudence and Comparative 
Law 

Committee on Arbitration Seminar 


Meeting of Art Committee 


Meeting of Section on Trade Regulation 
Dinner Meeting of Committee on Trade Regulation and 
Trade Marks 








Report of the Special Committee 
on the Study of the Administration of Laws 
Relating to the Family 


This committee was appointed by the President of the Asso- 
ciation with the authority of the Executive Committee in 
December 1951. Its work was made possible by a generous gift 
from Mr. Laurance S. Rockefeller who had become greatly in- 
terested in the problems involved. 

The terms of reference to the committee were broad. Its duties 
were defined only in so far as they were suggested by the title, 
namely, to study the administration of laws relating to the family 
in the courts of this city. They can be summed up even more 
simply: to study the general subject of “children and families in 
the courts of this city.” 

Our first task was to get the facts and that required the services 
of the best qualified research staff that we could procure. Your 
committee devoted great care and attention to this problem and 
we had the good fortune to enlist the services of Professor Walter 
Gellhorn of the Columbia Law School to head the research work. 
In turn he was able to secure the able assistance of Professor Jacob 
D. Hyman, now Dean, of the University of Buffalo Law School, 
and of Professor Sidney H. Asch of New York Law School. After 
some ten months of intensive work they rendered to the commit- 
tee the results of a comprehensive study. 

The committee thereupon made a wide distribution of this 
study in order to insure the utmost accuracy of the facts stated 
therein and also to secure the benefit of comments from as many 
qualified persons as possible. Copies were distributed to judges of 
the various courts involved, social agencies, religious groups and 
many others. It has evoked wide interest, and the committee has 
received many comments and observations from those who have 
read this study. Every effort has been made to make this study 
as factually accurate as possible and with that in mind it has again 
been reviewed by Professor Gellhorn and edited in the light of 


156 








LAWS RELATING TO THE FAMILY 157 


the comments received. We shall submit the Gellhorn study as 
an exhibit to this report of the committee. We commend it to 
all persons interested as a most important and authentic source 
of factual data on the subject with which it deals. 

The committee itself carefully reviewed the study and the 
comments of persons who have communicated with the com- 
mittee. It also studied other analyses of the problems before it. 
It has held round table conferences with judges representing the 
different courts involved and with representatives of social 
agencies and religious groups. It has also held a public hearing 
which called forth a large attendance. The appendix to this re- 
port lists the social and religious groups from whom the commit- 
tee has invited comments or with whom it has conferred. 

The scope of the work in which the committee has been en- 
gaged and which we conceive to be within our terms of reference 
is the structure of the machinery of the law in this area. It does 
not involve a study of the substantive law. For example, we are not 
concerned with such matters as the legal grounds for divorce but 
merely with the machinery by which the divorce laws are now 
given effect. Nor are we attempting to define the method by which 
the community should deal with all its social problems. We are 
concerned solely with the disposition of justiciable issues, what- 
ever their social implications, which properly are brought before 
a court of law. Our purpose is to reexamine the procedures re- 
lating to these in the light of modern knowledge in order that 
the most efficient and productive justice may be done. We do 
not conceive it to be our duty to pass upon the conduct of par- 
ticular judges or other personnel now functioning in the courts 
herein discussed. These are matters within the concern of other 
committees of this Association. 

We summarize as follows our findings and conclusions: 


FINDINGS 


The type of problems with which our study deals and which 
might be described as coming within the broad heading of 
“children and families in the courts” are such matters as claims 
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for non-support, physical violence between husband and wife, 
neglect of children, juvenile delinquency, youth offenses, pa- 
ternity cases, custody of children, adoption of children, and matri- 
monial actions—divorce, annulment, dissolution and separation. 
These matters are now handled in several entirely independent 
and unrelated tribunals. 

1. Neglect of children and delinquency of children under six- 
teen are handled in the Children’s Court, a branch of the Domes- 
tic Relations Court. 

2. Delinquency and offenses of young people sixteen and over 
are handled by various terms of the Magistrates’ Courts, the 
Court of Special Sessions and the County Courts including in 
New York County the Court of General Sessions. 

3. Support claims may be handled by the Family Court which 
is a part of the Domestic Relations Court, by the Supreme Court 
or by the Court of Special Sessions, depending on whether the 
parties are married or whether the claims arise in connection with 
a matrimonial proceeding or in connection with a paternity 
proceeding. 

4. Divorce, annulment, dissolution and separation are handled 
only by the Supreme Court. 

5. Disputes concerning custody of children are determined by 
the Supreme Court if incidental to a matrimonial action or if 
presented by a habeas corpus proceeding, and in other instances 
they are determined by the Domestic Relations Court. 

6. Adoptions, for the most part, are heard only by the Sur- 
rogates’ Court although the Children’s Court has some jurisdic- 
tion in this respect. 

7. Physical violence between husband and wife is a matter es- 
sentially for the Magistrates’ Courts. 

All of these matters have certain common aspects which set 
them apart from the ordinary litigated issues that come before a 
court of law. Most of them have as their genesis some form of 
breakdown of the family, and for this reason they involve im- 
portant sociological consequences affecting the community at 
large. Such matters, moreover, are usually best treated with a 
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preventive approach and should ordinarily not be dealt with as 
purely adversarial proceedings or in the light of purely legal con- 
siderations. ‘This does not mean that the traditional protections 
of the judicial process should be lessened in any degree in deter- 
mining legal rights. Furthermore, the protection of the com- 
munity must always remain the paramount consideration. The 
ultimate disposition of these cases, however, should be improved 
by bringing into focus the relevant insights that may enlighten 
judgment. 

Our study has revealed almost unanimous agreement that in 
dealing with all of these problems resort to the social, psycho- 
logical and biological sciences is not only of great assistance but 
in many cases is essential for a proper disposition of the case. The 
assistance of these sciences is important as an aid to the court both 
in diagnosing the case and in making a proper disposition thereof 
by way of treatment. In this connection the participation by re- 
ligious and private social agencies is often of invaluable aid. 
Modern thinking demands that a proper disposition of many of 
these cases requires the discovery of the root cause and an effort to 
eradicate it rather than merely treating the symptom by punitive 
or other purely legal remedies. Such an approach brings our 
jurisprudence in harmony with up-to-date sociological and thera- 
peutic knowledge. 

Therefore, to perform their functions with any degree of 
adequacy, courts dealing with this type of situation should be 
appropriately equipped with diagnostic and treatment facilities. 
Such facilities should include trained social case workers, medi- 
cal, clinical psychiatric and psychological services, and marital 
and religious counselling services. These services should be co- 
ordinated with those of the appropriate religious and philan- 
thropic agencies. 

We are not suggesting that the courts should be equipped so 
that they can solve all our social ills. The ultimate solution of 
most of these, including the problems of the individuals con- 
cerned, will lie in the field of economic, social and religious in- 
fluences rather than in the application of judicial remedies. 
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There is a point, however, at which a court of law must intervene 
for the protection of society and the protection of the individual. 
When so called upon, it should have at hand adequate equipment 
in the nature of these auxiliary services to enable it to perform 
its function efficiently and productively. 

The inadequacy of such services at the present time is uni- 
versally conceded. For instance, the Supreme Court has no 
trained assistants of this nature whatsoever although trained in- 
vestigators would be of great help to justice, for example, in cases 
involving the custody of minor children. Other courts have avail- 
able auxiliary services of this nature in varying degrees. None 
of them is sufficiently equipped with such services to do a really 
proper job. 

Although there is a very live understanding on the part of the 
social and religious agencies and individuals whose work brings 
them close to these problems, our committee is confident that 
there is a great lack of public and official understanding of these 
needs. This lack of understanding manifests itself not only in the 
inadequacy of the facilities provided but also in the low rates of 
salary. Low salary scales are an important cause of the low stand- 
ards of qualification which are now demanded for admission to 
these services as well as the distressingly high rate of turnover in 
the existing staffs. 

Our study has also revealed almost unanimous agreement on 
the undesirability of the present fragmentation of jurisdiction 
over these different related problems between so many unrelated 
courts. In many instances the court to which the case is first 
brought will turn out to be the wrong court. In many instances 
the right court can give only partial relief to a situation which 
originates in a common underlying cause that manifests many 
symptoms each of which is now treated in a different court. If a 
drunken husband beats his wife she can bring him before a 
Magistrate’s Court and if the Magistrate sees fit he may be sent to 
jail, but the Magistrate cannot enter an order of protection. I[f 
the wife also needs support she cannot get it from the Magistrate 
but must go to the Family Court which can enter an order of 
protection in connection with an order of support. To secure a 
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permanent separation decree, however, she must go to the Su- 
preme Court where the usual requirement of counsel makes the 
proceeding unavailable for all practical purposes to the poor. ‘The 
Family Court has jurisdiction only in support cases and then only 
if the couple have been married. For support of a child born out 
of wedlock the mother must go to the Court of Special Sessions, 
whereas if the question of support arises in connection with a 
divorce, separation, or annulment, only the Supreme Court has 
jurisdiction. Matters involving the custody of minor children 
may require disposition by either the Family Court, the 
Children’s Court or the Supreme Court, depending on the nature 
of the case. Delinquency involving children under sixteen is 
handled in the Children’s Court; but if a minor over the age of 
sixteen commits an identical offense, or is wayward, he may be 
tried in any one of a number of different courts, depending on the 
nature of the charge, the special procedure involved, and the 
county in which the crime is committed. Various members of the 
same family will find themselves from time to time in each of 
several courts on different charges and there are certain families 
whose members reappear frequently in one or more of these 
courts. 

Yet in cases of the above types presently handled by different 
courts, whether the specific issue be of civil or criminal nature, 
there usually exists a central cause and origin. Proper dis- 
position requires that the whole family fabric with all its torn 
and tangled strands be viewed as an integrated whole and in one 
tribunal. In many instances the records of one court dealing with 
one fragment of the problem may not be available to another 
handling another fragment. Because some of these courts are not 
courts of record the decision in one court may not be res judicata 
in another court. A couple may be found to be unmarried and 
the child illegitimate by the Court of Special Sessions and the 
same couple and the same child may be found to be married and 
legitimate by the Domestic Relations Court. 

Such a splitting-up of jurisdiction is not only illogical and 
meaningless but makes for inefficiency and injustice. Even the 
practicing lawyer is confused by the fragmentary distribution of 
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jurisdiction in these matters. It can be imagined in what a be- 
wildered state a poor woman, seeking relief of one kind or 
another, must find herself if she cannot afford to invoke the aid 
of counsel. This jurisdictional hodgepodge has caused the people 
in this community least able to cope with it to be knocked around 
in the courts as if in a pinball machine. 

Furthermore, it is impossible, economically and politically, to 
provide each of so many different courts with a trained staff for 
the auxiliary services which, as we have indicated above, are so 
important an adjunct to any court dealing with family matters. 
The distribution of jurisdiction among so many courts is bound 
to result in no one court being adequately supplied. 

Our study has also revealed little dissent from the view that 
these matters are more likely to be properly disposed of if they 
are left in the hands of judges who are specially qualified both 
by experience and disposition to deal with them. The preventive 
approach and the understanding and sympathetic attitude 
toward the use of the special skills as aids to a proper determina- 
tion are qualities more likely to be found in a specialized 
judiciary. 

If the jurisdiction of these problems should be further in- 
tegrated, which of them can properly be included within the 
authority of a single court? 

We found almost general agreement that support cases and 
cases of child neglect and delinquency, involving children under 
16, now cognizant in the Court of Domestic Relations, should 
be integrated in a single court together with cases arising out of 
violence or disorder in the family, now heard in the Home Term 
and the other terms of the Magistrates’ Courts which deal with 
such cases. In all of these cases an effort is being made to go 
beyond the immediate issues presented, to seek for more funda- 
mental causes and to make a disposition accordingly. The in- 
crease in efficiency by having all of these matters handled by a 
court with judges who have become familiar and skilled in this 
type of problem and which has a trained staff of auxiliary services 
appears to be almost unanimously understood. The committee 
was particularly impressed with the cooperative and broad- 
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gauged attitude toward this matter of the judges representing the 
courts here involved. 

It is urged by many that most cases involving criminal and 
wayward behavior by minors over 16 years of age should also 
be included within the jurisdiction of the integrated court. Pro- 
ponents of this view point out that the same necessity exists for 
a preventive and rehabilitative approach in cases of older ado- 
lescents, and that the same causes of delinquency are present. 
They argue that the present method of handling these matters 
varying from county to county as to court jurisdiction, and from 
court to court as to quality of auxiliary services available—none 
of them adequate—is inequitable and disorganized. Those who 
resist change argue that greater responsibility should attach to 
older minors, that the matters are in essence criminal in nature, 
and that the proposed method of handling them would encourage 
this very numerous group of law breakers to further criminality. 
They urge, too, that the right to jury trial in serious cases should 
be preserved. 

There is much support for the view that paternity proceedings, 
now cognizant only by the Court of Special Sessions, should also 
be included within the jurisdiction of such an integrated court. 
These proceedings are not essentially criminal in nature. They 
are basically claims for support and they involve children who, 
while they are born out of wedlock, are no less jeopardized by 
the surrounding disorder and unhealthy family attitudes than 
are those born in wedlock. Proper disposition of these matters 
must include planning for the child within the family situation 
in which it is to develop. The auxiliary services of a comprehen- 
sive social court could meet this end. Moreover within the same 
family the support of children born in and out of wedlock may 
be involved. The mother must now seek relief in different 
tribunals. 

On the other hand, the view is strongly held by others whose 
opinions are entitled to great respect that removal of these pro- 
ceedings from the Court of Special Sessions would not be de- 
sirable. This view lays a special emphasis on the fact that many of 
the cases are conceived in fraud and the consequent need for 
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protection of the defendant putative father is equivalent at least 
to the protection afforded a defendant in a criminal action in 
the Court of Special Sessions where such cases are tried by a three 
judge bench and blood tests excluding certain defendants are 
available. The proponents of placing these proceedings in the 
integrated court, however, point out that in upstate counties 
these matters are now handled in the Children’s Court without 
complaint and that such safeguards as blood tests,—now provided 
for by law in the Domestic Relations as well as in the Paternity 
Court—and even jury trials if thought to be desirable could be 
provided for in the integrated court. 

The view is also widely held that adoption proceedings now, 
in New York City, held in Surrogates’ Court, should properly 
be included within the proposed integrated court. It is urged 
that since adoption is a social problem, its proper solution re- 
quires the aid of the medical, social case work and psychiatric 
services which would be available to that court. It is pointed out 
that in many upstate counties the Children’s Courts now play 
an active part in adoption law administration. On the other 
hand the contention is made that the present investigations now 
made by the Surrogates’ Court, while not conducted by those 
trained in social and medical case work discipline, provide ade- 
quate protection to parents and child; that the present dis- 
tribution of jurisdiction is satisfactory, and should not be 
disturbed. 

Finally many of those who have seriously studied these prob- 
lems strongly advocate that matrimonial proceedings which are 
now exclusively within the jurisdiction of the Supreme Court 
properly belong in an integrated Family Court. We refer to 
proceedings for divorce, annulment, dissolution and separation. 
It is urged, for example, that these proceedings frequently in- 
volve problems of custody of minor children, which has impor- 
tant social consequences, and that the aid of a trained staff is 
almost essential to enable the court to arrive at a proper disposi- 
tion. It is also asserted that the availability of marital and re- 
ligious counselling services as well as diagnostic services could 
be of great value in efforts at conciliation and might save many 
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marriages from the complete breakdown that otherwise would 
result. Here again the advantage of a peculiarly experienced 
and trained judiciary is pointed out. Those who oppose this 
transfer of jurisdiction urge that matrimonial proceedings 
should be strictly litigated with determinations based solely on 
the legal evidence presented in court. 


CONCLUSIONS 


1. Cases which are the subject of this report differ in im- 
portant respects from the purely adversary proceedings ordinarily 
litigated in a court of law. The issues involved are varying aspects 
of family deterioration which call for judicial determination of 
the root cause and for the application of therapeutic and preven- 
tive measures. 

2. A specialized judiciary equipped by training and disposi- 
tion with the proper approach and skill in handling the matters 
involved is required for such cases. 

3. The jurisdictional fragmentation above described in this re- 
port is destructive of the end of creating order in the family and 
works hardship on people least able to cope with it. There is no 
logical reason for continuing such fragmentation. 

4. To equip each of the complex of courts now involved with 
the services necessary to do a competent job with these cases 
would be costly and inefficient. 

5. Anew, single, integrated court should be created by consti- 
tutional amendment which should have jurisdiction (exclusive 
except as indicated) over the following matters: 


(a) all cases over which the Children’s Court now has 
jurisdiction; 

(b) crimes and wayward behavior of minors over 16 
years of age except: 


(1) crimes punishable by death or life imprison- 
ment; 

(2) such felonies committed by youths 19 to 21 as 
the legislature may exclude; 
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(3) cases of youths pleading not guilty of any crime 
who wish a trial in the appropriate criminal court; 

(4) cases of minors charged with felony which, 
after investigation, the integrated court in its discre- 
tion may see fit to refer to the criminal court; 


(c) simple assaults and disorderly conduct involving 
members of an immediate family unit; 

(d) proceedings to establish paternity; 

(e) all claims for support, including those for support 
of children born in or out of wedlock; 

(f) matters involving custody of children; 

(g) proceedings for divorce, dissolution, annulment 
and separation; 

(h) proceedings to authorize adoption. 


6. Special facilities, including social case work, counselling, 
probation, medical, clinical psychiatric and psychological serv- 
ices, coordinated with and supplemented by the work of ap- 
propriate qualified religious and philanthropic agencies, are es- 
sential for the proper handling of these matters. The integrated 
court should be properly equipped with such facilities. 

7. Provision should be made for the transfer to the integrated 
court of such judges and members of the auxiliary staffs of ex- 
isting courts who have already become experienced in handling 
similar problems in their present assignments. 

8. We have been told that only a court with mandatory powers 
to prescribe its own budget, such as are now wielded by General 
Sessions, could equip itself with the indispensible auxiliary staff. 
This is a strong argument. On the other hand, that argument can 
be made for any of the important services of the city. We believe 
that a responsible city government operating under ordinary 
budgetary methods would recognize the high priority of ade- 
quately equipping the court here proposed with such services. 

g. The court should be authorized to have such special parts 
as may be essential, i.e., a part for juvenile cases; a part for youth 
cases; a trial part for the proper handling of such matters as 








a fa Gare ah 





LAWS RELATING TO THE FAMILY 167 


paternity trials, and for jury trials of issues in matrimonial 
proceedings. 

10. Judges selected for this court should be appointed by the 
Mayor. The persons selected should possess qualifications beyond 
those of legal training and integrity always to be required of 
judges. The Mayor should consult with interested and appropri- 
ate citizens groups in the community with a view toward finding 
those whose special interest in the problems involved in the 
work of this court has manifested itself by active participation 
in related affairs, and whose disposition is reputed to be suitable 
to the handling of this court’s matters. We believe that the special 
problems of this court would require a period of orientation 
for newly appointed judges which would enable them to familiar- 
ize themselves with procedures, to visit the institutions to which 
they may make remands or commitments, and to acquaint them- 
selves with community resources and the nature of the disciplines 
involved in the auxiliary services. 

11. The Mayor should designate a chief judge with broad 
powers to supervise the budgetary and personnel requirements 
of the court and to administer the rules and procedures to be 
established by the court itself. 

12. The court should be a court of record. It should have 
power to award counsel fees in appropriate cases and such other 
powers to implement its function as the courts now handling 
a particular kind of proceeding possess. 


e@o 


While many valuable suggestions of a practical nature, dealing 
with useful patching of the present structure, have been made 
to us, we urge that such patchwork would merely delay the ac- 
complishment of what is needed. It is of great present im- 
portance, of course, that appropriations be increased to enable 
courts now dealing with these problems to do their work more 
constructively. 

We are aware that courts are often reluctant to surrender any 
part of their jurisdiction. In view of the cooperation which we 








168 THE RECORD 


have received from many members of the judiciary in the course 
of this study, we hope that the recommendation of an integrated 
court in the matters here involved will not receive serious re- 
sistance from this source. 

The process of constitutional amendment is at best a pro- 
tracted one. Conflicting interest, political expedience, prejudice 
and lack of understanding will contribute to pressures for main- 
taining the status quo. Nevertheless there is a constantly growing 
awareness of the need for the reorganization herein proposed. It 
has been reflected by reports in the press and by social and re- 
ligious agencies and citizens groups. A climate of public opinion 
favorable to the defeat of the legislative inertia and administra- 
tive indifference in this field has been slowly emerging. 

A concentrated effort directed to public education by the 
press, by the Bar and other responsible community groups is 
vital. It is happily the fact that a vast majority of people never go 
near the courts dealing with family problems and know nothing 
about them. But a large section of the community has to view 
these courts as one of the facts of life, and lacks the political 
power to do anything about the system. Our increasing divorce 
and delinquency rates should serve as a spur to the community’s 
efforts. We cannot afford to settle for less than the best coordina- 
tion within the court structure. We dare not settle for less than 
the most effective preventive and therapeutic approach to the 
increasing problem of disorder in the family. 


ALLEN T. Kiorts, Chairman 
EpwIn A. FALK 

EDWARD S. GREENBAUM 

FrANcIs H. HoRAN 

SAMUEL I. ROSENMAN 

J. Howarp RossBAcH 

SYLVIA JAFFIN SINGER 

MERRELL E. CLark, JR., Secretary 


Joun E. Lockwoop, in liaison from 
Dated: March 9, 1954 the Executive Committee 
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APPENDIX 


Organizations from which the committee has invited com- 
ments, with which it has conferred, or which have voluntarily 
commented. 


American Association of Marriage Counselors 

Big Brother Movement, Inc. 

Big Sisters, The 

Board of Education, City of New York 

Brooklyn Bureau of Social Service 

Brooklyn Society for Prevention of Cruelty to Children 

Bureau of Child Welfare 

Catholic Charities of the Archbishopric of New York 

Catholic Charities, Diocese of Brooklyn 

Church Mission of Help in the Dioceses of Long Island, Inc. 
Youth Consultation Service 

Citizens Committee on Children of New York City, Inc. 

Citizens Union 

Community Service Society of New York 

Department of Health, Education and Welfare, Washington, D.C. 

Department of Mental Hygiene, New York State 

Department of Welfare of the City of New York 

Division of Probation, New York State 

Employment and Migration Bureau, Department of Labor, Commonwealth 

of Puerto Rico 

Episcopal Service for Youth, Inc. 

Federation of Jewish Philanthropies of New York 

Federation of Protestant Welfare Agencies, Inc. 

Free Synagogue Child Adoption Committee 

Girls Service League of America, Inc. 

Home Advisory Council of New York, Inc. 

Institute of Judicial Administration, Inc. 

Jewish Board of Guardians 

Jewish Child Care Association of New York 

Jewish Family Service, Inc. 

Judicial Council, State of New York 

Legal Aid Society, The 

Local Bar Associations 

Men’s League of Brooklyn 

Mt. Sinai Hospital of the City of New York 
Maternity Service, Social Service 

National Desertion Bureau, Inc. 

National Probation and Parole Association 

New York City Youth Board 

New York Hospital, Lying-in Hospital, Social Service 
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New York Jewish Child Care Council 
New York Prison Association 
Family Service Bureau 
New York School of Social Work, The 
New York Society for Prevention of Cruelty to Children, The 
New York State Catholic Welfare Committee 
New York State Department of Social Welfare 
New York State Youth Commission 
New York Tuberculosis and Health Association, Inc. 
Office of Budget Director, New York City 
Office of Corporation Counsel, City of New York 
Prison Association of New York, The 
Family Service Bureau 
Special Juvenile Delinquency Project, Children’s Bureau, Washington, D.C 
State Charities Aid Association 
Urban League of Greater New York, Inc. 
Welfare & Health Council of New York City 











Recent Antitrust Developments 


By MILTON HANDLER 


I 


Our genial chairman has suggested that I review, in my 
annual talk tonight, the antitrust developments of the past year 
to ascertain whether they evince a new philosophy on the part of 
our enforcing agencies and the courts. By a new philosophy I take 
it he does not mean a reorientation more hostile to the aspirations 
of the business community. The harassed antitrust practitioner 
is not unlike a patient suffering from a mysterious disease; he 
nourishes his hopes by shopping around among the doctors, 
grasping at straws no matter how insubstantial they may be. In 
recent months he has eagerly consulted the outstanding specialists 
at Michigan, Chicago, Boston and, but a few weeks ago, here in 
this building, in New York. In between these elaborate symposia, 
he has dutifully scanned the endless spate of papers which orna- 
ment—I almost said clutter—the university law reviews. And now 
he impatiently awaits the diagnosis of the Attorney General's 
Committee. I trust you will not deem me immodest if I analogize 
myself to the old-fashioned family physician—the simple soul 
who, though having no new miraculous cures, occasionally con- 
trives a few words of cheer. 

The ailment, though mystifying, is not fatal. The patient, 
despite his jitters and the doctor’s ministrations, will un- 
doubtedly live. There are no physical symptoms save a bit of 
temperature and a slight rise in blood pressure. But there is a 
profound emotional and mental disturbance. ‘There is much un- 
happiness over the expansive doctrine of per se restraints. ‘There 
is bleak despair about the contracting scope of the rule of reason. 


Editor’s Note: Mr. Handler’s review of recent antitrust developments is an annual 
feature of the program of the Section on Trade Regulation of the Committee on 
Post-Admission Legal Education. Malcolm Fooshee is Acting Chairman of the Com- 
mittee and Jerrold G. Van Cise is Chairman of the Section. 


171 








172 THE RECORD 


There is helpless frustration about the vague, elusive and sprawl- 
ing concept of conspiracy. There is great discontent over anti- 
trust’s uncertainties. There is a schizophrenic dread that the 
latent inconsistency between Sherman and Robinson-Patman 
makes the observance of one a violation of the other. There is a 
phobia that affirmative relief in contested or consent decrees will 
produce a regimented economy controlled by the courts or the 
Department of Justice. There are nightmarish convulsions about 
the ubiquitous treble damage action, with its threat of permanent 
disability and bankruptcy. Finally there is consternation about 
the dislocations and appalling costs of antitrust litigation. Yet de- 
spite his apoplectic fulminations, the patient would not like to see 
antitrust repealed. 


II 


To what extent have recent developments allayed these fears 
or corrected these conditions? 

There is the usual mixture of light and shadow in the total 
picture. 

The volume of new cases instituted by the Department of 
Justice, as the Attorney General pointed out in his recent address 
in this hall, approximates the level of prior administrations. 
More than one-half of the new proceedings are criminal. Indict- 
ments, however, are being sought only in cases of “classic hard- 
core antitrust violations.” Nolo contendere pleas in such cases are 
no longer acceptable in the absence of exceptional circumstances; 
there is increasing insistence upon pleas of guilt. The Depart- 
ment still deems royalty-free licensing as an appropriate remedy, 
to be invoked however only in “rare situations.” Neither Mr. 
Brownell nor Judge Barnes exhibited any softness toward 
monopoly or collusive restraint; their pledge of fair and effective 
enforcement was in the classical antitrust tradition and, indeed, 
reminiscent of the declarations of their predecessors in preceding 
Democratic administrations—if you will forgive the expression. 
Chairman Howrey was equally clear that there is to be no mora- 
torium in enforcement by the Federal Trade Commission, which 
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continues to wage an incessant war against antitrust transgression. 
Perhaps it is the hyperbole of a lecturer to say, as do the French, 
that the more things change, the more they remain the same; but 
it is clear that this Administration has no intention of permitting 
antitrust to wither away on the vine. 


III 


In almost all of the cases decided by the Supreme Court during 
its past and present term, the defendants prevailed. ‘This is in 
sharp contrast with the situation of only a few years ago when the 
Government or the private plaintiff almost always won. In one of 
my past talks I mentioned an experience I had when I went down 
to Washington to argue a case before the Court. One of the clerks, 
a friend of long standing, accosted me in the hall, and when told 
of my mission suggested that I might just as well take the next 
train back to New York since no defendant in an antitrust case 
ever won in that Court. 

Conditions have changed. Defendants are again succeeding 
both in the Supreme and the lower courts, even in big cases. Re- 
verting to my role of family doctor, I might suggest that there is 
little in the patient’s condition that a few good victories will not 
cure. 

Virtually none of the recent Supreme Court decisions has dealt 
with epoch-making antitrust issues. With one exception, their 
interest to us lies not so much in their precise holdings as in the 
general attitude toward antitrust which they display. The excep- 
tion is the recent decision on January 4th of this year in Theatre 
Enterprises v. Paramount, 98 L. Ed. 197 (1954), where the Court 
finally, and at long last, laid the ghost of conscious parallelism. 
This is the first time that this enigmatic but pregnant phrase ap- 
pears in a Supreme Court opinion. ‘The Court specifically and un- 
equivocally holds that consciously parallel action is not the 
substantive equivalent of conspiracy. An agreement is the sine 
qua non of an antitrust conspiracy, civil or criminal. Uniform 
action, which is not produced by a collusive agreement, does not 
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in and of itself violate the antitrust laws. Nor does proof of 
parallel business behavior conclusively establish an agreement. 

In previous lectures before this Section, I suggested the im- 
portance of distinguishing between the substantive and pro- 
cedural significance of conscious parallelism. It has always been 
my view that, as matter of substantive law, parallel conduct does 
not of itself constitute an antitrust offense. It is not a substitute 
for the conspiratorial agreement which the antitrust laws con- 
demn. It is noteworthy that Judge Barnes in his recent address 
here stated that he is reviewing all pending cases to determine 
whether there is sufficient basis for proceeding further with them, 
particularly those which involve theories of “conscious paral- 
lelism of action.” In light of Theatre Enterprises, it is unlikely 
that the contention will again be renewed that conscious simi- 
larity is itself unlawful—a theory which, according to the eminent 
doctors who prepared the excellent New York State Bar Associa- 
tion Memorandum on Anti-Trust Laws, created grave uncer- 
tainty and a sense of helpless insecurity among businessmen. It is 
no wonder that the condition of the patient is much improved. 

Theatre Enterprises touches upon some of the procedural as- 
pects of conscious parallelism. It holds that proof of consciously 
parallel action, even though supplemented by evidence of a prior 
government decree, is not sufficient to warrant the direction of a 
verdict. It recognizes that parallel behavior may constitute ad- 
missible circumstantial evidence. But it was unnecessary to the 
decision for the Court to consider the weight of such evidence 
once admitted, apart from ruling that the trial court properly re- 
fused to direct a verdict. 

Will evidence of conscious parallelism alone support a finding 
of conspiracy by court or jury? 

Does such proof require submission of the issue of conspiracy 
to the jury? 

If the evidence is neither conclusive, presumptive nor prima 
facie proof of conspiracy, what weight should it be accorded? 

These questions still remain to be authoritatively determined. 

In an address before the American Bar Association last sum- 
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mer, I contended that there can be no single rule concerning the 
probative value of any kind of circumstantial evidence, including 
conscious uniformity. Although I am strongly tempted to quote 
from one of my favorite authors, I shall not repeat the elaborate 
analysis, but merely summarize my conclusions. 

There are situations where there is no rational connection be- 
tween the evidentiary fact of uniformity and the operative fact 
of conspiracy. 

On the other hand, there are situations where the uniformity 
has a direct bearing on the ultimate fact of conspiracy. 

The weight to be given to this item of proof, therefore, will 
necessarily depend upon the circumstances. It will vary case by 
case, ranging from zero to proof of considerable force. There can 
be no inflexible standards governing the probative force of uni- 
form conduct without regard to the business setting in which such 
conduct occurs or the diverse circumstances which surround it. 

There will thus be cases where, taking all the facts into account, 
the judge will be warranted in refusing to submit the case to the 
jury despite the proof of unitormity. There will likewise be cases 
where the totality of the facts will require submission of the case 
to the jury whose finding either way will be supportable. 


IV 


Many lawyers see in Times-Picayune Pub. Co. v. U.S., 345 U.S. 
594, 97 L. Ed. 1277 (1953), particularly when read together with 
the dictum in Federal Communications Com. v. RCA Com.., 346 
U.S. 86, 92, 97 L. Ed. 1470, 1476 (1953), a renascence of the 
Brandeis conception of the rule of reason, which, in contrast to 
the doctrine of per se restraints, requires as a condition of liability 
“a definite factual showing of illegality.” * If the decision has this 


1“Certainly, even in those areas of economic activity where the play of private 
forces has been subjected only to the negative prohibitions of the Sherman Law, 
this Court has not held that competition is an absolute. See Chicago Board of Trade 
v. United States, 246 US 231, 62 L ed 683, 38 S Ct 242, Ann Cas 1918D 1207; cf. 
Mason, Monopoly in Law and Economics 47 Yale LJ 34.” 

* Standard Oil Co. (Indiana) v. U. S., 283 U.S. 163, 179, 75 L. Ed. 926, 951 (1931); 
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significance, it doubtless is one of the most important rulings of 
recent years. The case thus merits a detailed examination. 

The defendant published in New Orleans two newspapers, the 
morning Times-Picayune and the evening States. There was only 
one other competing newspaper in that city, the evening Item. 
Buyers of space for general display and classified advertising in 
defendant’s newspapers were permitted to purchase only com- 
bined insertions appearing in both the morning and evening 
papers, and not in either separately. There was thus a tie-in of the 
morning and evening papers. The arrangement was attacked 
under Sections 1 and 2 of the Sherman Act. The Government did 
not invoke the Clayton Act, relying upon an informal Federal 
Trade Commission opinion that advertising space is not a com- 
modity within the meaning of that Act. 

After a review of all the leading Sherman and Clayton Act 
cases dealing with tie-ins, the Court formulated the governing 
rule as follows: 





“When the seller enjoys a monopolistic position in the 
market for the ‘tying’ product, or if a substantial volume 
of commerce in the ‘tied’ product is restrained, a tying 
arrangement violates the narrower standards expressed in 
§3 of the Clayton Act because from either factor the requi- 
site potential lessening of competition is inferred . . . a ty- 





Appalachian Coals v. U.S., 288 U.S. 344, 377, 77 L. Ed. 825, 839 (1933). In Chicago 
Board of Trade v. U.S., 246 U.S. 231, 238, 62 L. Ed. 683, 687 (1918), Mr. Justice 
Brandeis defined the rule of reason in these terms: 


“Every agreement concerning trade, every regulation of trade, restrains. 
To bind, to restrain, is of their very essence. The true test of legality is 
whether the restraint imposed is such as merely regulates and perhaps 
thereby promotes competition or whether it is such as may suppress or even 
destroy competition. To determine that question the court must ordinarily 
consider the facts peculiar to the business to which the restraint is applied; 
its condition before and after the restraint was imposed; the nature of the 
restraint and its effect, actual or probable. The history of the restraint, the 
evil believed to exist, the reason for adopting the particular remedy, the pur- 
pose or end sought to be attained, are all relevant facts. This is not because 
a good intention will save an otherwise objectionable regulation or the 
reverse; but because knowledge of intent may help the court to interpret 
facts and to predict consequences.” 
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ing arrangement is banned by §1 of the Sherman Act 
whenever both conditions are met.” (pp. 608-609) 


A tie-in which violates either of these antitrust statutes con- 
stitutes, according to the Court, an unfair method of competition 
within the meaning of Section 5 of the Federal Trade Commis- 
sion Act. 

Considering the rule as so formulated as one of per se in- 
validity, and applying it to the facts of the case, the Court found 
no per se Sherman Act violation. The Court assumed for pur- 
poses of decision that a substantial volume of commerce in the 
tied product—advertising in the evening paper—was restrained. 
Treating, however, both morning and evening newspapers as 
comprising one market, it found that the defendant enjoyed no 
dominance or monopoly position despite its ownership of the 
sole morning paper and its control of 40% of the total classified 
and general display lineage sold in New Orleans. 

Since the presence of either condition results in a Clayton Act 
violation, the decision in Times-Picayune has little importance 
as a precedent on the legality of tie-ins, for the Clayton Act is 
likely to be inapplicable only in the exceptional case. In the 
patent field the more stringent rule of Morton Salt’ persists except 
as modified by Section 271 of the Patent Law, which I discussed 
with you last year. Moreover, tie-ins are rarely economically feasi- 
ble save where the seller occupies a dominant position in respect 
of the tying product. Thus there is slight practical importance 
in the fact that domination must be proved in a Sherman Act 
proceeding, since it is not necessary where the Clayton Act can be 
invoked and will exist in most cases anyway. 

The Court in its opinion appears to draw a distinction between 
two types of per se restraints. Tie-ins, in and of themselves, are 
not invalid in the same sense that price-fixing is illegal. They are 
unlawful only when there is domination and/or a substantial 
volume of commerce is restrained. If either of these conditions 
occurs, there is a per se violation of the Clayton Act, and if both 





1 Morton Salt Co. v. G. S. Suppiger Co., 314 U. S. 488, 86 L. Ed. 363 (1942). 
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are present, a per se violation of the Sherman Act. Per se in this 
context means that when these conditions are met, there is no 
rule of reason by which the restraint can be justified. In no other 
Section 1 violation is it necessary to prove either of these ele- 
ments. The Court goes to considerable pains to make clear that 
no change is being wrought in the conditions of liability of other 
Section 1 offenses. Manifestly, a doctrine of per se invalidity 
which permits a traverse of the claims of substantiality and domi- 
nation is considerably less stringent than one which fastens 
liability on the mere existence of a restraint. 

The finding that there was no domination, however, is not the 
end of the inquiry. 

A further hurdle must be surmounted before the practice can 
be upheld under the Sherman Act. Restating the dictum of Co- 
lum bia Steel, the Court asserts: 
















“For purposes of §1, ‘[a] restraint may be unreasonable 
either because a restraint otherwise reasonable is accom- 
panied with a specific intent to accomplish a forbidden 
restraint or because it falls within the class of restraints 
that are illegal per se.’”’ (p. 614) 

















Continuing, the Court says: 


“Since the requisite intent is inferred whenever unlaw- 
ful effects are found, . . . the contracts may yet be banned 
by §1 if unreasonable restraint was either their object or 
effect . . . our inquiry to determine reasonableness under 
§1 must focus on ‘the percentage of business controlled, 
the strength of the remaining competition [and] whether 
the action springs from business requirements or purpose 
to monopolize.’” (pp. 614-15) 


Although the rule is expressed in terms of a subjective intent, 
as a practical matter the controlling factor in most cases will be 
the objective effects of the restraint on competition. The Court 


1U. S. v. Columbia Steel Co., 334 U.S. 495, 522, 92 L. Ed. 1533, 1551 (1948). 
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makes a detailed and elaborate examination of the facts and finds 
that the tie-in did not adversely affect defendant’s sole com- 
petitor, the publisher of the evening Jtem. From this fact it con- 
cludes that there was no improper intent and hence no violation 
of either Sections 1 or 2 of the Sherman Act. 

The Court thus places unlawful restraints into two groups: (1) 
the per se violations, and (2) reasonable restraints accompanied 
by improper intent. The metes and bounds of the category of 
reasonable and lawful restraints are not expressly defined. But 
perhaps the most significant aspect of the decision is the indirect 
and inferential delineation of that class of restraint. 

The per se doctrine affords no illumination in such deline- 
ation. But in equating wrongful intent with economic effects, the 
Court appears to be saying that a restraint without harmful eco- 
nomic effects is lawful where there is no direct evidence of wrong- 
ful intent. This gives fairly definite content to the rule of reason. 
One must be extremely careful not to read into the opinion some- 
thing that is not there. The Court’s exact language is that a re- 
straint “otherwise reasonable” may be condemned because it is 
accompanied by a wrongful intent. It does not explain how the 
determination is made that the restraint is “otherwise reason- 
able.” It seems to me, however, that if the arrangement falls 
outside the area of per se violations, it will be upheld where there 
is either no direct evidence of a wrongful purpose or no proof of 
any adverse effects upon competitors or buyers. It is thus relevant 
to show that the challenged action springs from business require- 
ments and that there has been no diminution in the strength of 
outside competition. 

If I am correct in my interpretation of the ruling, considerable 
elbow room is afforded for the operation of a rule of reason. The 
sky of course is not the limit. There is no abandonment of the 
per se doctrine. In that realm economic effects have no relevance. 
Nor is it a defense to prove an absence of domination, market 
control or monopoly power.’ But on the other hand, the rule of 


1The Court refers to the famous footnote 59 of Socony-Vacuum, 310 U.S. 150, 
224, 84 L. Ed. 1129, 1168 (1940) and specifically states that unreasonable restraints 
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reason is not confined to the familiar ancillary restraints or to 
such sui generis situations as were involved in Chicago Board of 
Trade, Window Glass,’ or Appalachian Coals.’ Rather it applies 
to all agreements among competitors outside the per se classifica- 
tion for which there are business justifications and which are 
without deleterious effect upon outside competitors or buyers. 
This conception of the rule of reason may not have the breadth 
of Chicago Board of Trade; its area of application may be fairly 
limited; the thrust of its requirement of a factual showing of 
illegality may be quite modest. 

Hence it probably does not foreshadow any general retreat 
from the Court’s previous Section 1 rulings. But it does provide 
a workable instrument by which the legality of novel arrange- 
ments may be measured. At the very least, it supplies an under- 
standable major premise for the determination of the legality of 
cooperative programs beyond the reach of the per se rule. It thus 
happily introduces a desirable flexibility into our antitrust juris- 
prudence enabling it to cope with changing needs and circum- 
stances. 


V 


Neither the business community nor the bar is overly con- 
cerned with the tie-in practice as such. Much more important in 
the distribution of goods is the status of requirement contracts 
and exclusive dealing arrangements. Neither Times-Picayune 
nor such other recent rulings as Federal Trade Com. v. Motion 
Picture Adv. Co., 344 U.S. 392, 97 L. Ed. 426 (1953), or In the 
Matter of Maico Company, Inc., CCH Trade Reg. Serv., Par. 





are forbidden by Section 1 “irrespective of the amount of commerce involved.” 
I interpret this to mean, particularly in view of the reference to Socony-Vacuum, 
that it is no defense to an agreement fixing prices, dividing markets or controlling 
production, that the parties do not control or dominate their market. There may 
be some inconsistency between this part of the opinion and the passage quoted in 
the text where reference is made to the percentage of business controlled. 

1 Chicago Board of Trade v. U. S., 246 U. S. 231, 62 L. Ed. 683 (1918). 

* National Association of Window Glass Mfrs. v. U. S. 263 U. S. 403, 68 L. Ed. 
358 (1923). 

* Appalachian Coals, Inc. v. U. S., 288 U. S. 344, 77 L. Ed. 825 (1933). 
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11,577 (1953), dispel the heavy fog which overhangs this subject 
as a result of the decision in Standard Stations. 

A requirement contract or exclusive dealing arrangement must 
satisfy the standards of legality prescribed by three separate 
statutes—the Clayton, the Federal Trade Commission and the 
Sherman Acts. In a court proceeding under the Clayton Act, the 
test is whether competition is foreclosed in a substantial share of 
the line of commerce affected. In a Federal Trade Commission 
proceeding under the same statute, the test is not mere quantita- 
tive but qualitative substantiality as well. ‘This is the teaching of 
the recent decision in the Maico case. Exclusive dealing agree- 
ments between a manufacturer of hearing aids, which was among 
the six largest in the field, and 129 of its retail distributors, were 
held unlawful by the examiner. The evidence showed that during 
the period in which respondent distributed its product on an ex- 
clusive basis its business had increased greatly. In reversing the 
examiner, Commissioner Mason points out that: 


“The hearing examiner rejected all of respondent's at- 
tempts to present evidence for the purpose of showing 
(1) that there has been an increase in the number of its 
competitors, (2) that the volume of business of its competi- 
tors has increased, (3) that its share of the market has been 
decreasing, (4) that its dealers constitute a small percent- 
age of the total number of hearing aid dealers in the 
country, and (5) other matters relating to effect on com- 


petition.” 
It is the conclusion of the Commission that: 


“These factors, in our opinion, all have a very real bear- 
ing on whether there may be, or already has been, a sub- 
stantial lessening of competition due to respondent's 
exclusive dealing contracts.” 


Evidence, thus, which the Supreme Court felt courts are ill- 
suited to appraise, is held relevant in proceedings before the 


1 Standard Oil Co. of California v. U. S., 337 U.S. 293, 93 L. Ed. 1371 (1949). 
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Commission because of its expertise in weighing all pertinent 
economic factors. 

From a practical point of view, Maico is only significant if it 
leads to a modification by the Supreme Court of its Standard Sta- 
tions ruling. It is difficult to perceive the value of having an ex- 
clusive upheld by the Commission only to be invalidated by the 
courts in suits brought by the Attorney General or private parties. 

Ironically, in Federal Trade Com. v. Motion Picture Adv. Co., 
344 U.S. 392, 97 L. Ed. 426 (1953), the Supreme Court held that 
the Commission when challenging exclusives under Section 5 of 
the Federal Trade Commission Act can apply a stricter standard 
than that prescribed by Section 3 of the Clayton Act. In other 
words, even though an exclusive does not violate the Sherman or 
Clayton Acts, it may be forbidden by the Commission as an in- 
cipient practice which, when full blown, would violate one or 
both of those enactments. The Supreme Court thus says that an 
exclusive may constitute an unfair method of competition even 
though it is not in violation of the Clayton or Sherman Act. The 
Commission, on the other hand, says that an exclusive may be 
valid under the Clayton Act in a proceeding which it institutes 
notwithstanding that in a court litigation it would be held to 
contravene the Clayton Act. 

I must confess that I can see little utility in having a trade prac- 
tice run the gauntlet of three separate statutes with varying 
standards of legality. Of what moment is it to a businessman to 
be told that a proposed contract fulfills the conditions of one law 
so long as it offends against another? To be sure, no criminal con- 
sequence attaches to a violation of the Clayton or Federal Trade 
Commission Act. The prospect of a favorable determination by 
the Commission, however, is no safeguard against a treble dam- 
age action. Conversely, under the Motion Picture Advertising 
case, legality under the Clayton and Sherman Acts does not pre- 
clude intervention by the Federal Trade Commission. There is 
enough unavoidable uncertainty in antitrust without the intro- 
duction of further confusion. 

The root of the difficulty is Standard Stations. The quantitative 
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substantiality test forecloses the use of an entirely justifiable mar- 
keting device in circumstances in which competitorsare not preju- 
diced. The domination test applied in the cases prior to Standard 
Stations is likewise objectionable. In the case of goods sold for 
resale, the question should not merely be the size of the seller or 
the volume of business covered by exclusive contracts, but 
whether competing sellers are deprived of effective access to the 
market. If there are available to actual or potential competitors 
an adequate number of intermediate distributors who can and 
will handle their goods, there manifestly is no competitive injury 
and no harm to the ultimate consumer. The deleterious effects 
on competition can be determined by courts just as readily in 
Clayton Act as in Sherman Law litigations. Of course, if there are 
deleterious effects on competition, there is no more room here for 
social and economic justification than there is in price-fixing 
cases. Nor is there any warrant in asking courts to speculate 
whether the seller would or would not have prospered as much 
without the exclusive as he did with it. The relevant consider- 
ation should be whether there is a qualitative injury to compe- 
tition in substantial denial of access to markets. 

Where the arrangement concerns the purchase of requirements 
by industrial users of raw materials or unfinished products, as 
distinguished by the grant and acceptance of an exclusive agency 
or distributorship of goods intended for resale, the inquiry should 
be whether competitors are being substantially hampered in 
finding a market for their goods. The requirement contract, of 
course, denies competitors the custom of the buyer. But every sale 
in a competitive economy pro tanto deprives competitors of 
custom. Such deprivation is an essential consequence of free com- 
petition. It does not become any the less so because a substantial 
volume of competition is involved. Here again it is the quali- 
tative and not merely the quantitative effect upon competition 
that should control. 

In determining the qualitative effects on competition, the 
impact of these arrangements upon the buyer may not be dis- 
regarded. In a competitive field, the buyer will ordinarily have 
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freedom of choice and hence will enter into the agreement volun- 
tarily. This is particularly so where the restrictions as to ex- 
clusivity are bilateral. But where the agreement is exacted from 
the buyer by unfair and oppressive methods, there is a strong 
likelihood that the seller’s competitors will be adversely affected 
since the seller could not successfully employ such methods un- 
less he possessed a high degree of market control. 

The time has come for the Court to retrace its steps. Section 
must be recognized as the dominant statute applicable to ex- 
clusives. It should receive the same reading in the courts as in the 
Commission. The Maico interpretation should be controlling. 
If an agreement is valid under Section 3, it should not be con- 
demned under either the Federal Trade Commission or the 
Sherman Act. There is no need to resort to either of these statutes 
save where additional facts accompanying the exclusive encom- 
pass a broader violation of law. If it becomes desirable to outlaw 
exclusives entirely or to fashion different standards of legality, 
Section 3 should be amended. But until amended, that which is 
permitted by a specific legislative enactment should not be ad- 
ministratively prohibited. 


VI 


Some lawyers have been heartened by the reference to the 
Colgate’ case in the Times-Picayune opinion. The Court states 
that refusals to deal, without more, do not violate the law. It 
reiterates the settled rule that a concerted boycott or a refusal 
by one possessing monopoly power is unlawful. The privilege of 
individuals not to deal with others is said, however, not to be 
absolute or exempt from regulation. 

No one has ever doubted that an individual may refrain from 
dealing with another where his action is prompted by a lawful 
purpose or by good business reasons. Here the refusal to accept 
advertising in either the morning or evening paper, where the 
advertiser was unwilling to agree to the unit plan, was clearly 


1U. S. v. Colgate & Co., 250 U. S. 300, 63 L. Ed. gg2 (1919). 
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lawful in view of the Court’s holding that the tie-in agreement 
was itself legal. The interesting question posed by Colgate is 
whether a refusal animated by a wrongful purpose, such as an 
unwillingness to sell price-cutters or those who will not enter 
into illegal contracts, is permissible. The issue is whether one may 
refuse to deal for any reason—good, bad or indifferent—or for no 
reason. If the privilege has to be justified, a serious inroad has 
been made upon the privilege of selecting one’s customers since 
each case will present a question of fact for ex post facto determi- 
nation by the court and jury. Where, as in Lorain Journal’ or 
Eastman Kodak,’ there is monopoly power, a refusal may be 
treated as an attempt to monopolize—an offense capable of com- 
mission by a single actor. But in the absence of monopoly, on 
what theory can such action be held to violate Section 1, there 
being no contract, combination or conspiracy? A refusal to deal 
may not be absolute nor exempt from regulation when it is em- 
ployed to implement a larger scheme prohibited by the statute, 
as where there is a conspiracy or monopoly. The privilege in my 
opinion is absolute, as Colgate and kindred cases hold, where 
these extrinsic elements are lacking. 


vil 


In Toolson v. New York Yankees, 98 L. Ed. 20 (1953), the 
Court held the antitrust laws inapplicable to the business of 
baseball on the authority of its earlier decision in Federal Base- 
ball Club of Baltimore v. National League of Professional Base- 
ball Clubs, 259 U.S. 200, 66 L. Ed. 898 (1922). While it is 
encouraging that our favorite baseball clubs can concentrate on 
the development of good pitchers, rather than the defense of 
treble damage actions, the decision’s significance to us lies not in 
its holding but in its rationale. Where an industry for some years 
has relied upon a favorable decision of the Court, a change of 


1 Lorain Journal Co. v. U. S., 342 U.S. 143, 96 L. Ed. 162 (1951). 
2 Eastman Kodak Co. v. Southern Photo Materials Co., 273 U.S. 959, 71 L. Ed. 
684 (1927). 
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law should be effected only by legislation having prospective 
effect. The same reasoning was equally applicable to South- 
Eastern Underwriters, but the eloquent pleas of the dissenting 
Justices went unheeded there. 

Does the Baseball decision bespeak a purpose on the part of the 
Court to uphold its prior rulings, even though inconsonant with 
its modern philosophy of antitrust, leaving the task of correction 
to the Congress? If so, the case becomes a precedent of wide im- 
plication. My own hunch is that the decision goes no further than 
to hold that where an industry has been held exempt from anti- 
trust, the Court will leave to Congress the responsibility for re- 
moving the exemption. I should doubt that the Court will desist 
from innovating in the antitrust field or from sapping the vitality 
of earlier precedents by eroding distinctions whenever it believes 
the public interest so requires. 


Vill 


The 1950 amendment to Section 7 of the Clayton Act has sti- 
mulated an extensive literature in which the legislative history 
is comprehensively reviewed, the wording of the statute acutely 
analyzed, and the meaning and effect of the enactment shrewdly 
appraised. Without derogating in any way from the value of these 
studies, it must be readily admitted that the authors perforce have 
engaged in a guessing contest. It would be unfair to expect 
them to give concreteness to the conveniently vague terms in 
which the law is couched. We will never know what is meant by 
a substantial lessening of competition in any line of commerce 
in any section of the country, or a tendency to monopoly in cases 
of horizontal, vertical or conglomerate integration, until the 
courts, through the process of inclusion and exclusion, define the 
boundaries of these unruly concepts. A good start has been made 
in the scholarly and suggestive opinion of Chairman Howrey in 
the Pillsbury case.” 


1U.S. v. South-Eastern Underwriters Asso., 322 U.S. 533, 88 L. Ed. 1440 (1944). 
*CCH Trade Reg. Serv., Par. 11,582 (1954). 
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The Commission was confronted there by two acquisitions of 
competing companies by Pillsbury, the second largest flour miller 
in the United States. Before these acquisitions, it was the second 
largest seller of family flour, the second largest seller of flour-base 
mixes, and the third largest seller of bakery flour. In acquiring 
the assets of Ballard in June, 1951 for approximately $5,172,000 
and the assets of Duff in March, 1952 for about $2,238,000, Pills- 
bury increased its capacity for milling flour approximately 6%, 
for manufacturing mixes about 40%, and for manufacturing 
commercial feed by almost 57%. Its total sales of bakery flour 
increased 2.8%, family flour 23.8%, feeds 34.4% and mixes 
40.9%. 

During the 11-year period ending in 1951. Pillsbury’s net sales 
grew from approximately $47,000,000 to $224,500,000; its total 
assets increased from $30,000,000 to $95,500,000; and its net 
worth grew from $23,000,000 to $42,000,000. Its history during 
this period was marked by a number of acquisitions. It acquired 
a California milling company, two Iowa companies, four grain 
elevators in different parts of the country, and two Canadian 
flour mills. 

Ballard’s business was confined to the southeast part of the 
United States (which is treated as a separate market), where it 
was the third largest seller of family flour and mixes and the 
ninth largest of bakery flour. Duff sold flour base mixes, both 
nationally and in the southeast, and was the fifth largest seller in 
both markets. The accretion in Pillsbury’s national position in 
family and bakery flour was not considered. Through its acquisi- 
tion of Ballard, Pillsbury increased its share of the family flour 
market in the southeast from 3.66% to 8.31%; its share of the 
bakery flour market in that region went up from 4.93% to 8.55%. 
Before the acquisitions, Pillsbury’s share of the mix market na- 
tionally was 16% and in the southeast 22%. As a result of the 
acquisitions, the percentages grew to 23% of the national and 
44.9% of the southeastern market. It occupied first place in both 
markets. The examiner dismissed the complaint at the end of the 
case-in-chief. The Commission reversed, holding that the evi- 
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dence in support of the complaint made out a prima facie case of 
violation of Section 7. 

The Commission stresses in its analysis of the evidence the 
fact that the acquisitions occurred in an industry which has 
steadily declined in size and capacity, and in which the big com- 
panies have increased their percentage share largely by mergers, 
that the number of competitors has been reduced by such acqui- 
sitions, and that in the mix business in the southeast, two sub- 
stantial competitors—Ballard with 12% and Duff with 10.2%— 
have been eliminated, with Pillsbury’s share jumping from 22% 
to 45%. 

The opinion, though leaving many questions unanswered, 
contains several useful guide-posts. However, we are told more 
about what Section 7 does not mean than what it does mean. Let 
me briefly recapitulate the major points made in the opinion. 

(1) Section 7 has its own standards of legality which are not 
the same as the Sherman Act. That is much like saying that X 
is not equal to Y, X and Y being unknown. To be sure, we know 
that Y presupposes market control and that X is less than Y, but 
how much less is the question.* 

(2) The test of quantitative substantiality evolved in Section 3 
cases is inapplicable to Section 7 proceedings despite the identity 
of wording of both sections. Pillsbury dealt with a horizontal 
integration, and the Standard Stations rule of foreclosure of a 
substantial share of the line of commerce affected, more pertinent 
to vertical integration, could at best be only analogically ap- 
plicable. Since that case held that 6.7% was not an insubstantial 
segment of commerce, were its principle extended to horizontal 


* The Sherman Law decisions on mergers and consolidations follow no consistent 
pattern. The fusion of companies each doing a substantial part of the business in 
their fields has been condemned and upheld. Size and unexerted power have been 
said not to be an offense; it has also been asserted that size, when magnified to the 
point of monopoly, becomes unlawful without any improper exertion of power. 
Wrongful intent is the sine qua non of monopoly; yet intent will be inferred from 
the facts since no monopolist monopolizes unconscious of what he is doing. Today, 
under both Sections 1 and 2, the combined companies must have the power and 
intent to fix prices and exclude competitors. The existence of this power is de- 
termined by a market analysis. If the remaining competition is strong, there is no 
monopoly; contrariwise, if the outside competition lacks vigor and effectiveness. 
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acquisitions, to prove a violation of Section 7 it would only be 
necessary to show that the combining companies together ac- 
counted for a substantial volume of business. Pillsbury and 
Transamerica’ reject the Standard Stations rule both for vertical 
and horizontal integration. 

(3) There is no per se rule of invalidity under Section 7. ‘The 
probable economic consequences of each acquisition must be 
carefully weighed. There must be a definite factual showing of 
illegality. 

(4) There is no single controlling factor. Just as it is not 
enough to show that the combined companies control a substan- 
tial amount of sales, so too there is no exculpation in the fact 
that the merger does not convert the industry from a competitive 
to a non-competitive pattern. All relevant economic factors must 
be weighed to ascertain the probable competitive effects. ‘The 
same kind of facts that are presented in Sherman Act cases will 
be considered under Section 7, but a lower standard of proof pre- 
vails—“‘evidence which is quantitatively or qualitatively less im- 
pressive than where the Sherman Act is invoked.” Thus Co- 
lumbia Steel’ would be decided differently under the amended 
act. But in referring to Columbia Steel, the Commission doubt- 
less does not intend to imply that the 3% vertical integration sus- 
tained in that case would now be condemned. It is referring in all 
probability to the 24% horizontal combination at the primary 
level. 

(5) Section 7 is concerned as much with the character as with 
the quantum of competition that remains in the industry after 
the acquisition. It aims at oligopoly, not merely monopoly. A 
pattern of integration which moves in the direction of oligopolis- 
tic competition is not likely to be countenanced. 

Summing this all up, what the Commission proposes to do is 
to evaluate, by elaborate market analyses, the probable effects of 
the acquisition on the competitive texture of the industry. The 


1 Transamerica Corp. v. Federal Reserve System, 206 F. 2d 163 (3rd Cir. 1953), 
cert. denied Nov. 30, 1953. 
2 U.S. v. Columbia Steel Co., 334 U.S. 495, 92 L. Ed. 1533 (1948). 
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fact that some competition is eliminated is not controlling. Nor 
is it decisive that the strength of the remaining competition re- 
mains unimpaired. The approach is to be the same as in Sherman 
Act cases, but the degree of tolerance is considerably lower. 
Diagrammatically, there is a series of concentric circles. The 
outer circle represents the line of commerce affected, or the mar- 
ket; the inner circle the combined companies. The inner circle 
must come reasonably close to the outer circle before the Sher- 
man Act is violated. The forbidden zone under Section 7 extends 
a considerable distance from the periphery. After sixty-four years 
of Sherman Law litigation, it is still impossible to locate the pre- 
cise point at which the inner circle becomes too large. The 
definition of the proper size of the Section 7 inner circle may not 
take as long, but the case by case determination which the Com- 
mission promises will not be of short duration. In the meantime, 
the bar will be making its own marketing analyses and will have 
to do the best it can. 

Uncertainty is the price of a rule of reason under the Clayton 
Act. With all its disadvantages, it is preferable to rigidity. Pills- 
bury thus moves in the right direction. It is a happy omen that 
the quantitative substantiality test of Standard Stations has been 
rejected and that primacy is being given to the facts. 

With more cases, the pattern of decision, now still obscure, will 
begin to emerge. However, it is to be remembered that Congress 
never gave the courts any real direction under the Sherman Act 
on how much industrial concentration should be permitted. 
Hence the oscillation in the Court’s decisions. The only guidance 
given the Commission and the courts in amended Section 7 is 
that less concentration should be allowed than under the Sher- 
man Law. The task of locating the dividing line between the per- 
missible and the impermissible is left to the discretion of the 
Commission and the courts. Each case will be a law unto itself. 
The answer to the question as to how much concentration is 
sanctioned by Section 7 is the amount that the Supreme Court 
will tolerate, exercising its intuitive judgment on the market facts 
which Pillsbury holds are relevant. 
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IX 


I said at the outset that the picture is a mixture of light and 
shadow. There is much to hearten those believing in fair and 
effective antitrust enforcement. Antitrust has loyal devotees in 
the Department of Justice who are tempering their zeal with 
sober common sense. The Commission is rapidly being reor- 
ganized. It now has good leadership at the top. Its able and en- 
lightened opinions are making a real contribution to our juris- 
prudence. It is exhibiting the expertise which is the raison d’etre 
of administrative bodies. It is avoiding rule of thumb determina- 
tions; instead it probes the economic effects of the practices it 
challenges. The pendulum appears to be swinging in the Su- 
preme Court away from the approach of the past decade. But 
I still think it important not to be led astray by one’s hopes. We 
must avoid reading too much between the lines. I see no prospect 
of any abandonment of the per se doctrine under Section 1, and 
personally, I should be opposed to so revolutionary a change in 
the philosophy of antitrust. Trenton Potteries is our principal 
bulwark against pervasive administrative regulation of our econ- 
omy. The per se doctrine is not the creation of the last decade. It 
is deeply rooted in the common law and the earliest decisions 
under the Sherman Act. A rule of reason of modest dimension, 
however, is a necessary counterpart to the per se rule. Both are 
essential if the statutory purposes are to be attained. By carefully 
redefining the rule of reason, Times-Picayune represents a sig- 
nificant step forward. Any appraisal of its true significance, how- 
ever, will have to await the course of future decisions involving 
business arrangements yet to undergo antitrust attack. 

Antitrust thus continues in a state of ferment. It never stands 
still. There is every indication that it will long provide ample 
material for my annual lectures. 


1U.S.v. Trenton Potteries Co., 273 U.S. 392, 71 L. Ed. 700 (1927). 








Recent Decisions of the Supreme Court 
of the United States 


by MARVIN SCHWARTZ AND EDWIN M. ZIMMERMAN 


MICHIGAN-WISCONSIN PIPELINE CO. V. CALVERT 
(February 8, 1954) 


A Texas tax on the exit of natural gas from the state was held invalid 
in the instant case under the Commerce Clause of the Federal Constitution. 

The taxing statute purported to impose a tax of 9/20 of one cent per 
1,000 cubic feet of gas “gathered” in Texas. However, the statutory 
definition of “gathering gas,” a definition which Mr. Justice Clark described 
as “beggared,” together with another provision of the tax statute which 
made it unlawful for any gatherer of gas to shift the burden of the tax to 
a gas producer, disclosed the intention of the Texas legislature to shift 
the burden of the tax away from the local producer to the out-of-state con- 
sumer. “Gathering gas” was defined in the statute as follows: 


“In the case of gas containing gasoline or liquid hydrocarbons that 
are removed or extracted at a plant within the State by scrubbing, 
absorption, compression or any other process, the term ‘gathering 
gas’ means the first taking or the first retaining of possession of such 
gas for other processing or transmission whether through a pipe- 
line, either common carrier or private, or otherwise after such gas 
has passed through the outlet of such plant.” 


The taxpayer operates a gas pipe line from a point just within the Texas 
border to points in the midwest. It produces no gas but purchases its supply 
from a producer who collects gas at the well and pipes it to a gasoline plant 
where liquifiable hydrocarbons and foreign substances are removed. As the 
residue gas leaves the producer’s plant, it flows for a distance of about 300 
yards through pipes owned by the producer, through meters installed by the 
producer and into the taxpayer’s pipe line. This is the “first taking” which 
Texas sought to tax. The gas flows 1,215 feet to taxpayer’s compressor station 
and then 1.74 miles to the Texas border and points north. 

Apart from the tax on “gathering gas,” the taxpayer pays to Texas an 
ad valorem tax on all its facilities and leases. Gas producers also pay a tax 
on the value of the gas at the well and a special tax to cover the expense 
of administering conservation and proration laws. 

The District Court held the tax invalid but the Texas Court of Appeals 
sustained the tax against challenge under the Commerce Clause, relying 
ir »art upon extensive testimony by a member of the Texas Railroad Com- 
mission that Texas had conferred great benefits upon pipe line companies 
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such as the taxpayer by the enforcement of conservation and proration 
measures (255 S.W. 2d 535). An application for a writ of error was refused 
by the Texas Supreme Court. 

On appeal, the Supreme Court of the United States unanimously reversed 
the judgment sustaining the tax. The Court first brushed aside the evidence 
of Texas’ quid pro quo, the benefits allegedly conferred by Texas upon 
the taxpayer. Noting that the tax was not challenged under the Due Process 
Clause of the Fourteenth Amendment, the Court said that evidence of 
benefits conferred by the taxing state was “relevant here only to show that 
essential requirements of due process have been met sufficiently to justify 
the imposition of any tax on the interstate activity”. 

With respect to the validity of the tax under the Commerce Clause, the 
Court stated that the question to be decided was this: Is “gathering gas,” 
that is, the exit of gas from the state, a “local activity” so closely related to 
and such an integral part of the interstate process that it cannot be sepa- 
rated from it? Answering that question in the affirmative, Mr. Justice Clark 
wrote that while gas production at the well was within the taxing power 
of the state, it was fatal to the Texas tax that the taxable incident was 
delayed beyond the point where production and processing ceased and 
interstate transmission began. 


“ 


. . if a genuine separation of the taxed local activity from the 
interstate process is impossible, it is more likely that other states 
through which the commerce passes or into which it flows can with 
equal right impose a similar levy on the goods, with the net effect 
of prejudicing or unduly burdening commerce.” 


Mr. Justice Clark wrote that an “additional objection” to the tax (hardly 
unlike the first) was that if Texas could reach this “first taking,” so could 
other states along the pipe line reach the “unloading” of the gas for dis- 
tribution. The result envisioned by the Court would be a multiple burden 
upon interstate commerce and resurrection of the customs barriers which 
the Commerce Clause was designed to destroy. 


ADAMS V. MARYLAND 
(March 8, 1954) 


In this case the Court had before it questions relating to the scope of 
the federal statute which, in part, provides that no testimony given by a 
witness in Congressional inquiries “shall be used as evidence in any crimi- 
nal proceeding against him in any court, except in a prosecution for per- 
jury committed in giving such testimony.” 18 U.S.C. § 3486. 

Adams had been summoned to appear before a Senate committee in- 
vestigating crime and, in response to questions asked, gave testimony in 
which he admitted running a gambling business in Maryland. Subsequently, 
this testimony was used in a Maryland court to convict him of the crime 
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of conspiring to violate the state antilottery laws. Adams’ contention that 
the use of the testimony was prohibited by the above federal statute, was 
rejected by the Maryland Court of Appeals which affirmed the conviction, 
and the United States Supreme Court granted certiorari. 

The Court, in an opinion by Justice Black, reversed the judgment of 
the Maryland Court of Appeals. To reach this result, the Court had to 
dispose of three main arguments advanced by Maryland: first, that since 
Adams failed to object to each committee question on the ground that it 
would incriminate him, he waived the privilege provided by 18 U.S.C. 
§ 3486; second, that the statute should be construed so that the restriction on 
the use of the testimony would be applicable only in United States courts; 
third, that if the statute did in fact prohibit the use in state courts of testi- 
mony given before Congressional committees, then the statute was un- 
constitutional. 

Justice Black answered the first contention by pointing out that although 
Adams had not claimed the constitutional privilege against self-incrimina- 
tion neither was his testimony given voluntarily, he having appeared in 
response to summons and having testified in answer to questions by the com- 
mittee. The statute affording the immunity did not require as a condition 
precedent to its operation that a claim of constitutional privilege be made. 
Moreover, according to Justice Black, if self-incriminating testimony were 
compelled over the objections of a witness, the Fifth Amendment would 
suffice to bar the use of the testimony and the statute would be superfluous. 
“Consequently, the construction of § 3486 here urged would limit its pro- 
tection to that already afforded by the Fifth Amendment, leaving the Section 
with no effect whatever.” 

[he second contention of Maryland, that the statute barred use of the 
testimony in United States courts but not in state courts, was rejected be- 
cause the statute spoke in plain language of “any court.” Nor could any 
legislative history be adduced which demanded a different interpretation. 
Justice Black refused to accept the argument that the scope of the statute 
should be narrowed by interpretation because the original intent of Con- 
gress in passing it, presumably to permit Congressional committees to compel 
testimony, had been frustrated by the later decision of the Court in Counsel- 
man v. Hitchcock, 142 U.S. 547. That case held that an act, such as the one 
now in question, which did not provide complete immunity from prosecu- 
tion (because, for example, there was no prohibition of the use of leads 
furnished by the compeiled testimony for the discovery of other evidence on 
the basis of which to convict) was not sufficient to prevent recourse to the 
Fifth Amendment. Justice Black stated that a Court decision subsequent to 
the enactment of a statute did not usually alter the original meaning of the 
statute. Moreover, Congress kept the statute in force for sixty years after 
Counselman v. Hitchcock, despite the supposed failure of purpose of the 
statute after that decision. 

As for the constitutionality of the statute when interpreted to apply to 
state courts, it is clear to Justice Black that this device adopted by Congress 
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to induce witnesses to testify, is necessary and proper to carry into effect 
Congress’s acknowledged power to get testimony. 

Justice Frankfurter concurred in the result, and Justice Jackson wrote a 
concurring opinion in which he chose not to consider the original intention 
of the statute, or to derive significance from the failure of Congress to 
repeal the statute after Counselman v. Hitchcock. He relied instead on 
what seemed to him the clear language of the statute, and pointed out that 
Maryland, in any event, was free to prosecute so long as it obtained its 
own evidence instead of using testimony given the Senate committee. 

Speculation that the broader scope given to the immunity statute by 
this decision would in turn narrow the area in which the Fifth Amend- 
ment may be invoked apparently has little sound basis. The test laid down 
in Counselman v. Hitchcock, 142 U. S. 547, for enabling the compulsion 
of incriminating testimony, is that the immunity afforded by the statute 
must be co-extensive with that afforded by the constitutional privilege. 
The statute in question does not fulfil that test, even as now interpreted, 
since it relates only to testimony and does not prevent the use of clues 
provided by such testimony. Hence the circumstances in which the privilege 
may be asserted would seem to remain unchanged by the current decision. 

It is worth noting that the argument used by Justice Black in answering 
the first contention of Maryland has certain sweeping implications which 
probably were not intended by some of the Justices who joined his opinion. 
The Justice stated that the construction of the statute urged by Maryland 
“would limit this protection to that already afforded by the Fifth Amend- 
ment, leaving the section with no effect whatever.” He also stated that the 
Fifth Amendment by itself would protect the witness from the use of the 
self-incriminating testimony which he had given over his objection. The 
fact that the crime in question was a state crime and that the court in 
which the testimony was used was a state court did not seem significant to 
Justice Black in positing this analysis. However, under U. S. v. Murdock, 
284 U.S. 141, the Fifth Amendment privilege against self-incrimination may 
be invoked before a federal body only if possible conviction for a federal 
crime was feared. There is at least a suggestion in Justice Black’s opinion that 
this distinction is no longer to be made: otherwise, in this case, the protection 
afforded by the Fifth Amendment would not have been co-extensive with the 
protection afforded by the statute under the construction proffered by Mary- 
land in its first contention, since the statute prohibited the use of testimony 
in any criminal proceeding regardless of whether the crime involved was 
state or federal. Furthermore, Justice Black suggests that the Fifth Amend- 
ment, if applicable to a state crime, would operate automatically in state 
courts to prohibit the use of such evidence. This has not been the result in 
the search and seizure cases, Wolf v. Colorado, 338 U.S. 141. It is interesting 
to note that Justice Frankfurter, who would be especially aware of these 
implications, did not join Justice Black’s opinion but merely concurred with 
the result. 

Another question raised by the opinion is whether the same result on 
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the constitutional issue would obtain if the immunity statute in question was 
of the broader nature required by Counselman v. Hitchcock before use of 
the Fifth Amendment could be avoided. Broader immunity statutes have 
been contemplated recently. 


MAZER V. STERN 
(March 8, 1954) 


The issue in this case was whether it is possible to copyright a work of art 
which had been and was intended to be reproduced and sold as lamp bases. 
Respondents, who manufactured and sold electric lamps, had registered 
under the copyright law statuettes in the form of human figures. To the 
statuettes were added lamp components and fully equipped lamps were sold 
by respondents. When petitioners, also lamp manufacturers and sellers, 
copied the statuettes and embodied them in lamps and sold them, re- 
spondents brought suit alleging infringement of the copyrighting. The Dis- 
trict Court dismissed the complaint, but the Court of Appeals for the Fourth 
Circuit reversed and upheld the copyright. Other lower court decisions con- 
flicted with this result and the Supreme Court granted certiorari. 

The Court, in an opinion written by Justice Reed, affirmed the Court of 
Appeals, thereby upholding respondents’ rights under the copyright law. 

The petitioners claimed that the statuettes could not be protected in the 
United States by copyright because when a work of art was intended for 
mass reproduction to be used as an article of utility, protection could be 
acquired only under a design patent, and not under the copyright laws. The 
registration of the work as a statuette in order to gain a monopoly and the 
subsequent “publication” of the work as a lamp represented, according to the 
petitioners, such a misuse of the copyright as rendered the registration 
invalid. 

Justice Reed declined to answer the question of the constitutional power 
of Congress to confer the copyrighting privilege on works of arts or their 
reproductions. That issue, though mentioned in the argument of the case, 
had not, in the opinion of Justice Reed, been property raised by the parties 
so as to necessitate decision by the Court. Confining himself to the issue of 
whether there could be a copyright for the work of art intended to be repro- 
duced for lamp bases and therefore having a utilitarian element, Justice 
Reed reviewed copyright legislation from 1790 on. He pointed out that 
verbal distinction between purely aesthetic articles and useful works of art 
ended in 1909 with the revision of the copyright statute. Moreover, both 
before and after the 1909 act, the Copyright Office allowed registration of 
articles possessing utilitarian aspects similar to those articles challenged in 
this case. Justice Reed concluded that there was a contemporaneous and 
long-continued construction of the copyright laws by the agency charged to 
administer them which would allow registration of the statuettes in question 
and therefore held that they could be copyrighted. The fact that the 
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statuettes might also be patentable as a new and original design for manu- 
facture under the design patent law did not prevent the copyrighting of the 
statuettes aS a work of art. 

In defining the extent of the protection given by the copyright law, Justice 
Reed pointed out that respondents may only prevent use of the copies of the 
statuettes as such or as incorporated in some other article, but may not 
exclude others from using other statuettes of human figures in table lamps. 

Justice Reed concluded that he found nothing in the copyright law 
which indicated that the intended use in industry of an article eligible for 
copyright barred its registration, nor did he find a distinction between the 
situation in which a work of art published as an element in the manufac- 
tured articles was subsequently registered, and the situation in which a work 
of art was registered and then embodied in an industrial article. 

Justice Douglas wrote an opinion, in which Justice Black concurred, in 
which he focused on the constitutional question underlining the case: 
whether the statuettes in question could be copyrighted. The Constitution 
gives Congress the power to grant a monopoly to “authors” for their “writ- 
ings.” The question of whether a sculptor could be an “author” and a statue 
a “writing” within the meaning of the Constitution had never been decided 
by the Supreme Court, according to Justice Douglas. He therefore suggested 
that the case be put down for reargument on the constitutional issue. 


F.P.C. V. NIAGARA MOHAWK POWER CORPORATION 
(March 15, 1954) 


The question in this case was whether certain expenditures by respondent 
company could be deducted from the surplus earnings of the company which, 
under the Federal Power Act, were to be used to reduce the net investment 
value of the company’s plant, a figure which is significant when the United 
States exercises its statutory right to repurchase the plant at the net invest- 
ment value after expiration of the company’s federal license. 

The majority regarded the underlying issue raised by this case as whether 
private proprietary rights existing under state law for the use of waters of a 
navigable stream for power purposes had been abolished by the Federal 
Water Power Act of 1920. The Niagara Mohawk Power Corporation had 
incurred expenses for the use of such private proprietary rights, and the 
Federal Power Commission refused to recognize the validity of such expenses 
in computing surplus earnings. The Court of Appeals for the District of 
Columbia had agreed with the Power Company that neither the Federal 
Water Power Act nor the issuance of a license thereunder to the company 
had abolished private proprietary rights to use the waters of the Niagara 
River for power purposes; therefore, expenses incurred by the company to 
pay for such rights could not be disallowed. The Commission maintained 
that the private rights were no longer existent and that the payments there- 
for consequently could not be recognized. 
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The Supreme Court affirmed the judgment of the Court of Appeals, and 
held that the Federal Water Power Act had not abolished the private pro- 
prietary rights in question. Justices Reed and Jackson did not participate in 
the decision of the case. Justices Douglas, Black and Minton dissented. The 
opinion for the majority of four was written by Justice Burton. Justice 
Burton recognized “the dominant servitude, in favor of the United States, 
under which private persons hold physical properties obstructing navigable 
waters of the United States and all rights to use the waters of those streams 
...” But he also recognized that the exercise of that servitude without mak- 
ing allowances for preexisting rights under state law required clear authori- 
zation. He did not find such express and clear authorization in the general 
and regulatory language of the Federal Water Power Act nor in the license 
issued under it. “While leaving the way open for the exercise of the Federal 
servitude and of Federal rights of purchase or condemnation, there is no 
purpose expressed to seize, abolish or eliminate water rights without com- 
pensation merely by force of the Act itself.” Since the Act referred to pre- 
existing water rights, the implication was that those rights were to survive 
until taken over by purchase or otherwise. 

Justice Burton pointed out that the company’s private property rights 
were rooted in state law and were subject to the paramount rights of both 
the state and the nation. Although both the state and the nation had made 
limited assertions of their superior rights, the state through its rental charges, 
and the nation through the Federal license, neither laid claim to such an 
exclusive right to the waters as eliminated the limited use which the com- 
pany was making of them. Justice Burton concluded the payments in ques- 
tion were reasonable and should have been allowed by the Commission. 

The dissent did not question the fact that the Federal Water Power Act 
was not intended to interfere with water rights created by state law. However, 
since the computation in question was for the purpose of determining the 
amount to be deducted from the sum of surplus earnings which under 
statute would be used to reduce the net investment of the company, and since 
the net investment figure represented the sum of money the United States 
would have to pay if it decided to recapture the company’s plant, as it had 
the right to do under the Act, the allowance of the water right payments as 
expenses in effect increased the ultimate obligation of the United States to 
the company. In other words, according to the dissenters, the effect of the 
decision is to require the United States to pay for the use of the waters of a 
navigable stream which, not capable of private ownership, belongs to the 
United States. The dissenters were not disturbed by the fact that the com- 
pany under their view would pay for water rights without being reimbursed; 
they regard that as a price the company had to pay for its federal license. 
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Despite Wycherley’s words that “Apollo and Littleton seldom 
meet in the same brain,” the list of Author-Members clearly indi- 
cates that such skepticism of the legal profession is unjustified 
today. In substantive matters as well as those allegorical and his- 
torical, our members are filling their copy books with good and 
important words. If a recent one-man survey is correct that active 
members of the Bar are possibly second to bus drivers in having 
ulcers, then writing and contemplation should provide the pre- 
ventative to release the mind and relax the body. For those who 
have “released and relaxed,” the Library is grateful for their 
valuable contributions. 
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